
On September 9, 2021, the California legislature passed AB 1346, which would require the California Air 
Resources Board (CARB) to set emissions requirements for small off-road engines (SORE) to zero by 2024 
or whenever CARB determines is feasible. Assemblyman Marc Berman’s press release states that “Small 
off-road engines emit high levels of oxides of nitrogen (NOx), reactive organic gases (ROG), and 
particulate matter (PM), which adversely affect air quality and human health. By 2031, NOx and ROG 
emissions from SORE are projected to be twice those from passenger cars in California.” 
  
California, which has historically led the nation on air pollution, has a special role under the Clean Air Act, 
representing the states’ interest in having a voice in addition to the EPA’s.  California’s role preserves the 
states’ rights to be protective of their citizens when the federal government is not acting, as all other 
states can follow California if its sets new standards.  This arrangement has prevented the economic 
chaos that vehicle manufacturers feared if states were not preempted from such regulating, and the 
stasis that should be feared if all states are preempted from acting to protect their citizen’s health.  The 
EPA must approve California’s standards, however, and conservatives have been attacking California’s 
special role in recent years.  Advocates should prepare for that process by reading the relevant section of 
the Clean Air Act. 
  
If they do, they may find themselves wondering, how did this section get in here?  They might find 
themselves wondering if the logic for preemption is the same for leaf blowers, as it is for cars. This 
section of the Clean Air Act has puzzled judges, as seen in this piece below by Rick Reibstein. 
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In 2014 EPA published a notice of public hearing on California’s regulation of Small Off-Road Engines 

(SORES).  It described the legal context: 

Section 209(e)(1) of the CAA (Clean Air Act) prohibits states and local governments from 

adopting or attempting to enforce any standard or requirement relating to the control of 

emissions from new nonroad vehicles or engines. The Act also preempts states from adopting 

and enforcing standards and other requirements related to the control of emissions from non-

new nonroad engines or vehicles. Section 209(e)(2), however, requires the Administrator, after 

notice and opportunity for public hearing, to authorize California to adopt and enforce standards 

and other requirements relating to the control of emissions from such vehicles or engines if 

California determines that California standards will be, in the aggregate, at least as protective of 

public health and welfare as applicable Federal standards. However, EPA shall not grant such 

authorization if it finds that (1) the determination of California is arbitrary and capricious; (2) 

California does not need such California standards to meet compelling and extraordinary 
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conditions; or (3) California standards and accompanying enforcement procedures are not 

consistent with [CAA section 209].1 

Anyone who has become interested in the topic because they have become annoyed by the extremely 

disturbing noise of gas-powered leaf blowers now commonly used in lawn care might want to read that 

paragraph again, just to assure themselves that it really says what it says.  It places extraordinary limits 

on what states can do.  A number of courts have ruled on these provisions, affirming that they really do 

say what they say, including the preemption of the ability of states to regulate these air pollution 

sources by means that are not direct emission standards, if they have the purpose of controlling air 

emissions.  This contrasts with the leeway given to states concerning motor vehicles, in that states are 

not prevented from regulating where they may be operated, or other “in-use” controls.   

However, in Engine Manufacturers v. EPA,2 Judge Tatel dissented concerning the extent of preemption 

concerning used equipment.  He stated that 

…I do not believe that the record clearly establishes that Congress intended to take the 

unprecedented step of making the State of California the only government in the nation that 

may establish emission standards for used offroad equipment… 

Tatel described how the statute now works, as upheld by the court: 

…the court's interpretation leaves a regulatory gap that undermines the statute's purpose of 

reducing air pollution. The court's interpretation of section 209(e) (2) indisputably deprives forty-

nine states of authority to set their own emission standards for used offroad equipment. If, for 

example, Florida wants to establish emission standards for air boats used in the Everglades, it 

cannot do so itself. Nor can it ask the EPA to set emission standards. Instead, it must ask 

California for assistance. 

Tatel found that “by eliminating most states' ability to set emission standards for used offroad 

equipment, the court creates a significant gap in terms of the tools that states may use to control air 

pollution”, going further than what the Act does to constrain the ability of states to regulate cars.  He 

noted that  

If Congress had intended to adopt such an unprecedented regulatory regime, one would think 

that a Senator, Representative, staff member, agency official, or lobbyist would have made note 

of the fact and explained what Congress was doing. But the legislative record is entirely devoid of 

any evidence that Congress meant to preempt states from acting even where the EPA cannot 

and to make California the national arbiter of emission standards for used offroad equipment. 

Indeed, the legislative record points in the opposite direction. 

It would be a useful project for a regulatory policy historian to investigate how this extraordinary 

preemption occurred.  But it is a more immediate concern, and a useful project for everyone concerned 

about clean air, to ask whether the Clean Air Act ought not to be amended to address this. 

 
1 https://www.federalregister.gov/documents/2014/11/21/2014-27644/california-state-nonroad-engine-pollution-
control-standards-small-off-road-engines-regulations-tier. 
2 U.S. Court of Appeals for the District of Columbia Circuit - 88 F.3d 1075 (D.C. Cir. 1996) 

https://www.federalregister.gov/documents/2014/11/21/2014-27644/california-state-nonroad-engine-pollution-control-standards-small-off-road-engines-regulations-tier
https://www.federalregister.gov/documents/2014/11/21/2014-27644/california-state-nonroad-engine-pollution-control-standards-small-off-road-engines-regulations-tier


What is the rationale for preempting state action on gas-powered leaf blowers?  The ruling opinion of 

this case by Judge Rogers reminds us that the CAA makes "the States and the Federal Government 

partners in the struggle against air pollution" and that “the basic structure of this partnership has not 

changed since it was established by the Air Quality Act of 1967”.  But it seems that it has changed.   

Rogers writes that 

The CAA contemplated that the states would carry out their responsibility chiefly by regulating 

stationary sources, such as factories and power plants…. In contrast to federally encouraged 

state control over stationary sources, regulation of motor vehicle emissions had been a 

principally federal project…The regulatory difference is explained in part by the difficulty of 

subjecting motor vehicles, which readily move across state boundaries, to control by individual 

states. Congress had another reason for asserting federal control in this area: the possibility of 

50 different state regulatory regimes "raised the spectre of an anarchic patchwork of federal and 

state regulatory programs, a prospect which threatened to create nightmares for the 

manufacturers." 

Does this reasoning justify the preemption of state regulation of gas-powered leaf blowers?  Does it 

even pass the laugh test?  What would be the consequence of a confusing patchwork of state 

regulations?  Worst case analysis, it would stifle the production of gas-powered leaf blowers.  The result 

would be immensely less damaging to the American public than stifling the production of motor vehicles 

– a necessity.  Gas-powered leaf blowers are not a necessity.  They enable lawn care companies to do 

their work more quickly.  But they can do their work without them.  Ridding the landscape of these 

highly polluting, noise-inducing machines would be regarded by many as a blessing. 

It is more likely that if a state or several states moved to restrict or otherwise control emissions from 

these devices, that manufacturers would be incentivized to make them even quieter and less polluting 

than they are now.  This would also be regarded by many as a blessing. 

SOREs represent an increasingly significant source of air pollution emissions.  A 2006 National 

Academies report3 found that  

 Of the 140 million estimated nonroad engines, 66% are associated with residential lawn and 

garden equipment, which are dominated by small spark-ignition engines. Ninety-five percent of 

all engines in the NONROAD model use gasoline, 4% use diesel, and less than 1% use compressed 

natural gas (CNG) or liquefied petroleum gas (LPG). 

Lawn and garden equipment, recreational land, and recreational marine equipment are the 

three largest sources of CO and VOC or ROG (Reactive Organic Gas) nonroad inventories 

nationwide and in California. (p. 52) 

Mobile sources, both on-road and nonroad, are major sources of precursors for ground-level 

ozone and PM2.5. (Fine particulate matter).  Estimates of emissions suggest that mobile-source 

emissions are composed of approximately 50% anthropogenic NOx and VOC emissions 

inventories and approximately 75% anthropogenic CO inventories. On-road light-duty vehicles 

are still the largest contributor to total mobile emissions, even though their emissions have been 

 
3 https://www.nae.edu/25590/State-and-Federal-Standards-for-Mobile-Source-Emissions 

https://www.nae.edu/25590/State-and-Federal-Standards-for-Mobile-Source-Emissions


decreasing despite increases in vehicle activity. Nonroad emissions have remained relatively 

constant since 1970. As a result, the relative amount of nonroad to on-road emissions has been 

increasing over this period. (p. 63) 

If we want to see progress in air pollution, we need to address lawn and garden equipment.  The report 

notes: 

Substantial progress has been made over the past few decades in reducing air pollutant 

emissions from many sources, including mobile sources. However, some locations in the United 

States continue to experience ambient concentrations of criteria pollutants above the NAAQS. 

Further improvements in air quality will be needed, particularly to attain the recently adopted 

standards for fine particulate matter and ozone.  (p. 63) 

It is time to renew the partnership between federal and state authorities so that we can make progress 

in cleaning up our air.  Workers who have to wear gas-powered engines on their backs are breathing 

carcinogens.  Neighbors have to experience the emissions from the engines as well as whatever is blown 

up from the ground.  All of us have to live with the added burden to ambient air quality.   

Communities all across the country are mobilizing to counter the proliferation of gas-powered leaf 

blowers.  They sometimes receive letters from the Outdoor Power Equipment Institute warning them 

that any state (or local) action that can be construed as an attempt to reduce emissions is preempted by 

federal law and will be challenged.  As a result, communities are opting to try to control these devices 

using noise ordinances.   

But noise ordinances are difficult to enforce.  They also carry the connotation of annoyance, and using 

them as the tool for combatting air pollution is a tricky affair, partly because it downplays one of the 

most important reasons for controlling them, and partly because it still might subject the action to 

challenge if the OPEI can characterize the effort as aimed at controlling air pollution.   

As a result we are in an absurd position.  In order to deal with a stunningly powerful preemption of state 

authority – traditionally held to cover protecting citizen safety – we have to pretend that our efforts 

don’t have anything to do with air pollution, or that our concerns over air pollution are not the driving 

force behind a regulation.  Having to twist ourselves into knots and avoid saying what everyone knows is 

a bad situation.  It detracts from our respect for the law and our need for the law to make sense.  It is 

not worthy of a democratic republic. 

Considering Judge Tatel’s observations about the origin of this preemption language, we should ask 

Congress to take another look at this.  We should ask why manufacturers of these devices deserve such 

protection.  We should ask why states are prevented from acting to clean the air, and protecting citizens 

and workers from carcinogenic air pollutants, from damaging carbon monoxide, and from sickening 

particulate matter.  We should ask if there is any reason whatsoever to keep these preemption 

provisions in place, or whether we might not just regain our sense that the government works for all of 

us, and if it will not now act to protect our environment and our health.    


